AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§147.120

applications denied, on or after Janu-
ary 1, 2014.

(2) Early applicability date for children.
The rules of this section apply with re-
spect to enrollees, including applicants
for enrollment, who are under 19 years
of age for plan years beginning on or
after September 23, 2010; in the case of
individual health insurance coverage,
for policy years beginning, or applica-
tions denied, on or after September 23,
2010.

(3) Applicability to grandfathered
health plans. See §147.140 of this part for
determining the application of this sec-
tion to grandfathered health plans
(providing that a grandfathered health
plan that is a group health plan or
group health insurance coverage must
comply with the prohibition against
preexisting condition exclusions; how-
ever, a grandfathered health plan that
is individual health insurance coverage
is not required to comply with PHS
Act section 2704).

(4) Examples. The rules of this para-
graph (b) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. Individual F com-
mences employment and enrolls F and F’s 16-
year-old child in the group health plan main-
tained by F’s employer, with a first day of
coverage of October 15, 2010. F’s child had a
significant break in coverage because of a
lapse of more than 63 days without cred-
itable coverage immediately prior to enroll-
ing in the plan. F’s child was treated for
asthma within the six-month period prior to
the enrollment date and the plan imposes a
12-month preexisting condition exclusion for
coverage of asthma. The next plan year be-
gins on January 1, 2011.

(ii) Conclusion. In this Example 1, the plan
yvear beginning January 1, 2011, is the first
plan year of the group health plan beginning
on or after September 23, 2010. Thus, begin-
ning on January 1, 2011, because the child is
under 19 years of age, the plan cannot impose
a preexisting condition exclusion with re-
spect to the child’s asthma regardless of the
fact that the preexisting condition exclusion
was imposed by the plan before the applica-
bility date of this provision.

Example 2. (i) Facts. Individual G applies for
a policy of family coverage in the individual
market for G, G’s spouse, and G’s 13-year-old
child. The issuer denies the application for
coverage on March 1, 2011 because G’s 13-
year-old child has autism.

(ii) Conclusion. In this Ezxample 2, the
issuer’s denial of G’s application for a policy
of family coverage in the individual market
is a preexisting condition exclusion because

45 CFR Subtitle A (10-1-10 Edition)

the denial was based on the child’s autism,
which was present before the date of denial
of coverage. Because the child is under 19
yvears of age and the March 1, 2011, denial of
coverage is after the applicability date of
this section, the issuer is prohibited from
imposing a preexisting condition exclusion
with respect to G’s 13-year-old child.

[75 FR 37235, June 28, 2010]

§147.120 Eligibility of children until at
least age 26.

(a) In general—(1) A group health
plan, or a health insurance issuer offer-
ing group or individual health insur-
ance coverage, that makes available
dependent coverage of children must
make such coverage available for chil-
dren until attainment of 26 years of
age.

(2) The rule of this paragraph (a) is il-
lustrated by the following example:

Example. (i) Facts. For the plan year begin-
ning January 1, 2011, a group health plan pro-
vides health coverage for employees, employ-
ees’ spouses, and employees’ children until
the child turns 26. On the birthday of a child
of an employee, July 17, 2011, the child turns
26. The last day the plan covers the child is
July 16, 2011.

(ii) Conclusion. In this Exrample, the plan
satisfies the requirement of this paragraph
(a) with respect to the child.

(b) Restrictions on plan definition of de-
pendent. With respect to a child who
has not attained age 26, a plan or issuer
may not define dependent for purposes
of eligibility for dependent coverage of
children other than in terms of a rela-
tionship between a child and the par-
ticipant (in the individual market, the
primary subscriber). Thus, for example,
a plan or issuer may not deny or re-
strict coverage for a child who has not
attained age 26 based on the presence
or absence of the child’s financial de-
pendency (upon the participant or pri-
mary subscriber, or any other person),
residency with the participant (in the
individual market, the primary sub-
scriber) or with any other person, stu-
dent status, employment, or any com-
bination of those factors. In addition, a
plan or issuer may not deny or restrict
coverage of a child based on eligibility
for other coverage, except that para-
graph (g) of this section provides a spe-
cial rule for plan years beginning be-
fore January 1, 2014 for grandfathered
health plans that are group health
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plans. (Other requirements of Federal
or State law, including section 609 of
ERISA or section 1908 of the Social Se-
curity Act, may mandate coverage of
certain children.)

(c) Coverage of grandchildren mnot re-
quired. Nothing in this section requires
a plan or issuer to make coverage
available for the child of a child receiv-
ing dependent coverage.

(d) Uniformity irrespective of age. The
terms of the plan or health insurance
coverage providing dependent coverage
of children cannot vary based on age
(except for children who are age 26 or
older).

(e) Examples. The rules of paragraph
(d) of this section are illustrated by the
following examples:

Example 1. (i) Facts. A group health plan of-
fers a choice of self-only or family health
coverage. Dependent coverage is provided
under family health coverage for children of
participants who have not attained age 26.
The plan imposes an additional premium sur-
charge for children who are older than age
18.

(ii) Conclusion. In this Erample 1, the plan
violates the requirement of paragraph (d) of
this section because the plan varies the
terms for dependent coverage of children
based on age.

Example 2. (i) Facts. A group health plan of-
fers a choice among the following tiers of
health coverage: Self-only, self-plus-one,
self-plus-two, and self-plus-three-or-more.
The cost of coverage increases based on the
number of covered individuals. The plan pro-
vides dependent coverage of children who
have not attained age 26.

(ii) Conclusion. In this Example 2, the plan
does not violate the requirement of para-
graph (d) of this section that the terms of de-
pendent coverage for children not vary based
on age. Although the cost of coverage in-
creases for tiers with more covered individ-
uals, the increase applies without regard to
the age of any child.

Example 3. (i) Facts. A group health plan of-
fers two benefit packages—an HMO option
and an indemnity option. Dependent cov-
erage is provided for children of participants
who have not attained age 26. The plan lim-
its children who are older than age 18 to the
HMO option.

(ii) Conclusion. In this Erample 3, the plan
violates the requirement of paragraph (d) of
this section because the plan, by limiting
children who are older than age 18 to the
HMO option, varies the terms for dependent
coverage of children based on age.

(f) Transitional rules for individuals
whose coverage ended by reason of reach-
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ing a dependent eligibility threshold—(1)
In general. The relief provided in the
transitional rules of this paragraph (f)
applies with respect to any child—

(i) Whose coverage ended, or who was
denied coverage (or was not eligible for
coverage) under a group health plan or
group or individual health insurance
coverage because, under the terms of
the plan or coverage, the availability
of dependent coverage of children
ended before the attainment of age 26
(which, under this section, is no longer
permissible); and

(ii) Who becomes eligible (or is re-
quired to become eligible) for coverage
under a group health plan or group or
individual health insurance coverage
on the first day of the first plan year
(in the individual market, the first day
of the first policy year) beginning on or
after September 23, 2010 by reason of
the application of this section.

(2) Opportunity to enroll required—@1) If
a group health plan, or group or indi-
vidual health insurance coverage, in
which a child described in paragraph
(f)(1) of this section is eligible to enroll
(or is required to become eligible to en-
roll) is the plan or coverage in which
the child’s coverage ended (or did not
begin) for the reasons described in
paragraph (f)(1)(i) of this section, and if
the plan, or the issuer of such cov-
erage, is subject to the requirements of
this section, the plan and the issuer are
required to give the child an oppor-
tunity to enroll that continues for at
least 30 days (including written notice
of the opportunity to enroll). This op-
portunity (including the written no-
tice) must be provided beginning not
later than the first day of the first plan
year (in the individual market, the
first day of the first policy year) begin-
ning on or after September 23, 2010.

(ii) The written notice must include a
statement that children whose cov-
erage ended, or who were denied cov-
erage (or were not eligible for cov-
erage), because the availability of de-
pendent coverage of children ended be-
fore attainment of age 26 are eligible to
enroll in the plan or coverage. The no-
tice may be provided to an employee on
behalf of the employee’s child (in the
individual market, to the primary sub-
scriber on behalf of the primary sub-
scriber’s child). In addition, for a group
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health plan or group health insurance
coverage, the notice may be included
with other enrollment materials that a
plan distributes to employees, provided
the statement is prominent. For a
group health plan or group health in-
surance coverage, if a notice satisfying
the requirements of this paragraph
(£)(2) is provided to an employee whose
child is entitled to an enrollment op-
portunity under this paragraph (f), the
obligation to provide the notice of en-
rollment opportunity under this para-
graph (f)(2) with respect to that child is
satisfied for both the plan and the
issuer.

(3) Effective date of coverage. In the
case of an individual who enrolls under
paragraph (f)(2) of this section, cov-
erage must take effect not later than
the first day of the first plan year (in
the individual market, the first day of
the first policy year) beginning on or
after September 23, 2010.

(4) Treatment of enrollees in a group
health plan. For purposes of this Part,
any child enrolling in a group health
plan pursuant to paragraph (f)(2) of
this section must be treated as if the
child were a special enrollee, as pro-
vided under the rules of 45 CFR
146.117(d). Accordingly, the child (and,
if the child would not be a participant
once enrolled in the plan, the partici-
pant through whom the child is other-
wise eligible for coverage under the
plan) must be offered all the benefit
packages available to similarly situ-
ated individuals who did not lose cov-
erage by reason of cessation of depend-
ent status. For this purpose, any dif-
ference in benefits or cost-sharing re-
quirements constitutes a different ben-
efit package. The child also cannot be
required to pay more for coverage than
similarly situated individuals who did
not lose coverage by reason of ces-
sation of dependent status.

(5) Examples. The rules of this para-
graph (f) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. Employer Y maintains
a group health plan with a calendar year
plan year. The plan has a single benefit
package. For the 2010 plan year, the plan al-
lows children of employees to be covered
under the plan until age 19, or until age 23
for children who are full-time students. Indi-
vidual B, an employee of Y, and Individual C,
B’s child and a full-time student, were en-

45 CFR Subtitle A (10-1-10 Edition)

rolled in Y’s group health plan at the begin-
ning of the 2010 plan year. On June 10, 2010,
C turns 23 years old and loses dependent cov-
erage under Y’s plan. On or before January 1,
2011, Y’s group health plan gives B written
notice that individuals who lost coverage by
reason of ceasing to be a dependent before
attainment of age 26 are eligible to enroll in
the plan, and that individuals may request
enrollment for such children through Feb-
ruary 14, 2011 with enrollment effective
retroactively to January 1, 2011.

(ii) Conclusion. In this Erample 1, the plan
has complied with the requirements of this
paragraph (f) by providing an enrollment op-
portunity to C that lasts at least 30 days.

Example 2. (i) Facts. Employer Z maintains
a group health plan with a plan year begin-
ning October 1 and ending September 30.
Prior to October 1, 2010, the group health
plan allows children of employees to be cov-
ered under the plan until age 22. Individual
D, an employee of Z, and Individual E, D’s
child, are enrolled in family coverage under
Z’s group health plan for the plan year be-
ginning on October 1, 2008. On May 1, 2009, E
turns 22 years old and ceases to be eligible as
a dependent under Z’s plan and loses cov-
erage. D drops coverage but remains an em-
ployee of Z.

(ii) Conclusion. In this Example 2, not later
than October 1, 2010, the plan must provide D
and E an opportunity to enroll (including
written notice of an opportunity to enroll)
that continues for at least 30 days, with en-
rollment effective not later than October 1,
2010.

Example 3. (i) Facts. Same facts as Example
2, except that D did not drop coverage. In-
stead, D switched to a lower-cost benefit
package option.

(ii) Conclusion. In this Example 3, not later
than October 1, 2010, the plan must provide D
and E an opportunity to enroll in any benefit
package available to similarly situated indi-
viduals who enroll when first eligible.

Example 4. (i) Facts. Same facts as Example
2, except that E elected COBRA continuation
coverage.

(ii) Conclusion. In this Example 4, not later
than October 1, 2010, the plan must provide D
and E an opportunity to enroll other than as
a COBRA qualified beneficiary (and must
provide, by that date, written notice of the
opportunity to enroll) that continues for at
least 30 days, with enrollment effective not
later than October 1, 2010.

Example 5. (1) Facts. Employer X maintains
a group health plan with a calendar year
plan year. Prior to 2011, the plan allows chil-
dren of employees to be covered under the
plan until the child attains age 22. During
the 2009 plan year, an individual with a 22-
year old child joins the plan; the child is de-
nied coverage because the child is 22.

(ii) Conclusion. In this Example 5, notwith-
standing that the child was not previously
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covered under the plan, the plan must pro-
vide the child, not later than January 1, 2011,
an opportunity to enroll (including written
notice to the employee of an opportunity to
enroll the child) that continues for at least
30 days, with enrollment effective not later
than January 1, 2011.

(g) Special rule for grandfathered group
health plans—(1) For plan years begin-
ning before January 1, 2014, a group
health plan that qualifies as a grand-
fathered health plan under section 1251
of the Patient Protection and Afford-
able Care Act and that makes available
dependent coverage of children may ex-
clude an adult child who has not at-
tained age 26 from coverage only if the
adult child is eligible to enroll in an el-
igible employer-sponsored health plan
(as defined in section 5000A(f)(2) of the
Internal Revenue Code) other than a
group health plan of a parent.

(2) For plan years beginning on or
after January 1, 2014, a group health
plan that qualifies as a grandfathered
health plan under section 1251 of the
Patient Protection and Affordable Care
Act must comply with the require-
ments of paragraphs (a) through (f) of
this section.

(h) Applicability date. The provisions
of this section apply for plan years (in
the individual market, policy years)
beginning on or after September 23,
2010. See §147.140 of this part for deter-
mining the application of this section
to grandfathered health plans.

[75 FR 27138, May 13, 2010, as amended at 75
FR 34566, June 17, 2010]

§147.126 No lifetime or annual limits.

(a) Prohibition—(1) Lifetime limits. Ex-
cept as provided in paragraph (b) of
this section, a group health plan, or a
health insurance issuer offering group
or individual health insurance cov-
erage, may not establish any lifetime
limit on the dollar amount of benefits
for any individual.

(2) Annual limits—(i) General rule. Ex-
cept as provided in paragraphs
(a)(2)(i), (b), and (d) of this section, a
group health plan, or a health insur-
ance issuer offering group or individual
health insurance coverage, may not es-
tablish any annual limit on the dollar
amount of benefits for any individual.

(i1) Exception for health flexible spend-
ing arrangements. A health flexible
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spending arrangement (as defined in
section 106(c)(2) of the Internal Rev-
enue Code) is not subject to the re-
quirement in paragraph (a)(2)(i) of this
section.

(b) Construction—(1) Permissible limits
on specific covered benefits. The rules of
this section do not prevent a group
health plan, or a health insurance
issuer offering group or individual
health insurance coverage, from plac-
ing annual or lifetime dollar limits
with respect to any individual on spe-
cific covered benefits that are not es-
sential health benefits to the extent
that such limits are otherwise per-
mitted under applicable Federal or
State law. (The scope of essential
health benefits is addressed in para-
graph (c) of this section).

(2) Condition-based exclusions. The
rules of this section do not prevent a
group health plan, or a health insur-
ance issuer offering group or individual
health insurance coverage, from ex-
cluding all benefits for a condition.
However, if any benefits are provided
for a condition, then the requirements
of this section apply. Other require-
ments of Federal or State law may re-
quire coverage of certain benefits.

(c) Definition of essential health bene-
fits. The term ‘‘essential health bene-
fits” means essential health benefits
under section 1302(b) of the Patient
Protection and Affordable Care Act and
applicable regulations.

(d) Restricted annual limits permissible
prior to 2014—1) In general. With re-
spect to plan years (in the individual
market, policy years) beginning prior
to January 1, 2014, a group health plan,
or a health insurance issuer offering
group or individual health insurance
coverage, may establish, for any indi-
vidual, an annual limit on the dollar
amount of benefits that are essential
health benefits, provided the limit is
no less than the amounts in the fol-
lowing schedule:

(i) For a plan year (in the individual
market, policy year) beginning on or
after September 23, 2010, but before
September 23, 2011, $750,000.

(ii) For a plan year (in the individual
market, policy year) beginning on or
after September 23, 2011, but before
September 23, 2012, $1,250,000.
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